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Marina Hotel (1972) Limited
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Site address:

Caribbean Vibz Restaurant & Bar, Maison Chaussey Guest House and Drifters Restaurant & Bar, Havre des Pas, St Helier JE2 4UL
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“Demolish existing dwellings, restaurant and guest house. Construct 10 No. one bed and 7 No. two bed residential units with associated parking garage and bicycle store, café with alfresco seating. Alter vehicular access onto Havre des Pas.”
Inspector’s site visit date:

2 October 2020
Hearing date:

12 October 2020
______________________________________________________

Introduction

1. This is a third-party appeal against the grant on 3 August 2020 of planning permission P/2019/1076 for the development described above. The permission was granted by the Planning Committee in accordance with the recommendation of the Growth, Housing and Environment Department.

2. The permission has been granted subject to conditions relating to the following matters - vehicle manoeuvring area, pavement widening works, electric charging points and car parking spaces; cycle parking facilities; external materials, including hard landscaping and paving; drainage works; privacy screens; and obscure glazing.
3. The reasons given for the approval of the development are as follows: 

“Permission has been granted having taken into account the relevant policies of the approved Island Plan, together with other relevant policies and all other material considerations, including the consultations and representations received.
The site is located within the Built up Area in a sustainable location within walking distance of the centre of St Helier. Policy H6 is the principal Island Plan policy for this application and states that new housing will be permitted in the Built-up Area provided the proposal is in accordance with the required housing standards. In this instance the housing standard for the development is considered acceptable having considered all material considerations including the size of accommodation units, the general high quality of the accommodation and benefits of the application.

The site is located within a tourist destination area and Policy EVE2 is relevant. The proposal would enhance the public realm by a wider pavement and improved design of the buildings on site, al fresco activity from the café on the seaside is proposed along with improvements for pedestrians, cyclists and public transport through the Planning Obligation contributions to the eastern cycle route and bus shelter as well as the pavement improvements.
The proposed building is modern in design with painted render, glass balustrades and metal clad roof. The design and form is considered to be of a high quality and would lift this part of the street and enhance the character of the area.

The proposed building would be similar in height and scale to the neighbouring buildings and would not unreasonably harm the character of the area and coastline which contains a wide range of different styles and appearance of buildings, many of non-traditional design and materials from the post war-modern day period. The proposal is considered in accordance with Policies GD1, GD7 and SP7.

Policy GD1 sets a test of whether there would be unreasonable harm to neighbouring uses from a proposed development. It is considered that taking into account the context of the area and the scale and the siting of the proposed development, the development would not result in unreasonable harm to neighbouring uses and overcomes the previous reason for refusal of P/2018/1013.”
[P/2018/1013 was refused because “The proposed development, by virtue of its size, height, position on the site and its relationship with the Marina Metro Hotel, would cause an unreasonable loss of light and overbearing impact to the occupiers of the Marina Metro Hotel, contrary to Policy GD1 of the Island Plan 2011 (Revised 2014)”.]
4. A planning obligation agreement associated with the planning permission has been entered into by the owners of the property, to make payments towards the provision of the Eastern Cycle Route and a bus shelter.  

The site and its surroundings and the approved development
5. The site is situated on the coast at Havre des Pas, between the main road and the promenade. The buildings on the site consist of the Caribbean Vibz Restaurant & Bar (two storeys), the Drifters Restaurant & Bar (ground floor) and the Maison Chaussey Guest House (first and second floors). They also contain two residential units. 
6. The Island Plan designates the site as being within the Built-up Area of St Helier and within the Main Urban Settlement. It is also within the Shoreline Zone. The Havre des Pas area as a whole is designated in the Plan as a Tourist Destination Area and is identified in paragraph 4.28 of the Plan as an area of historic character, with “seaside exuberance” being its own distinct identity.
7. The Jersey Shoreline Management Plan (January 2020) has developed a coastal management strategy for the next 100 years. Havre des Pas is identified in the Management Plan as being subject to overtopping flood risk along the promenade from a 1:1 year flood event in the present day 2020-2040. Improved defences are recommended to protect against coastal flooding here, to be maintained until 2120. The approved development will include a flood barrier next to the promenade.
8. The site is also within one of the six key areas of change in St Helier which have been identified and defined as Regeneration Zones (see Eastern Gateway on Map 4.1 at page 141 of the Island Plan). The Plan states that these areas are to be the subject of further study. No specific proposals affecting the site have been referred to during the appeal. 
9. The buildings abut an extensive five-storey apartment block on the western side and the appellants’ Marina Metro Hotel on the eastern side, which is five storeys high and has a roof-top addition. On the opposite side of the main road is a row of predominantly 18th and 19th century buildings, mostly in residential use, which vary in height between single storey and three storeys. Some of these buildings are listed because of their historic interest.
10. The approved development authorises the demolition of all the buildings on the site. They will be replaced by a building which will be similar in height to the buildings on each side of it. Apart from where its upper floors will be stepped back on its eastern elevation, the new building will fill the gap between the existing  buildings. Several hotel bedroom windows on the upper floors of the western elevation of the Marina Metro Hotel will face the stepped-back parts of the eastern elevation of the new building. All the windows in the new building’s eastern elevation will be obscure glazed.
11. The approved development will incorporate a café with al fresco facilities next to the promenade. Parking spaces, accessed off the main road, will be provided for fifteen cars. A stacking system, electric vehicle charging points and facilities for cycle storage will be included. The footway will be widened across the site frontage.
Island Plan Policies referred to by the parties 
12. Policy SP1 defines the Plan’s spatial strategy. It states that development will be concentrated within the Built-up Area and, in particular, within the Town of St Helier. The supporting text on page 18 explains that St Helier offers “the greatest potential to meet most of the Island’s development needs” and that the focus of the spatial strategy on the town is “an opportunity to develop new land uses, buildings and facilities”.
13. Policy SP2 deals with the efficient use of resources. Amongst other matters, it states, in particular, that “new development should secure the highest viable resource efficiency, in terms of the re-use of existing land and buildings” (criterion 4) and that “new development should be planned to minimise future vulnerability in a changing climate” (criterion 3).

14. Policy GD1 is a wide-ranging policy dealing with general development considerations. It indicates that development proposals will not be permitted unless the development, amongst other criteria, 

· “will not replace a building that is capable of being repaired or refurbished” (criterion 1.a)

· “where possible makes efficient use of … demolition materials to avoid generation of waste and to ensure the efficient use of resources” (criterion 1.b)

· “does not seriously harm the Island’s natural and historic environment, in accord with Policy SP4 ‘Protecting the natural and historic environment’, and in particular;  a.  will not have an unreasonable impact on the character of the coast … or heritage assets … and includes where appropriate measures for the enhancement of such features and the landscaping of the site” (criterion 2.a) and “c.  will not unreasonably affect the character and amenity of the area, having specific regard to the character of the coast … and the built environment” (criterion 2.c)

· “does not unreasonably harm the amenities of neighbouring uses … in particular” the levels of privacy and light to buildings and land that owners and occupiers might expect to enjoy (criterion 3.a & b) 
· “in particular … will not lead to unacceptable problems of traffic generation, safety or parking” and “provides a satisfactory means of access, manoeuvring space within the site and adequate space for parking” (criterion 5.b & c)
· “is of a high quality of design … such that it maintains and enhances the character and appearance of the Island and that, where appropriate, it makes provision for hard and soft infrastructure that may be required as a result of the development” (criterion 6). 

15. Policy GD3 deals with the density of development. It states:
“To contribute towards a more sustainable approach to the development and

redevelopment of land in accord with the Strategic Policies of the Plan (Policy

SP 1 'Spatial strategy' and … Policy SP 2 'Efficient use of resources')

the Minister for Planning and Environment will require that the highest reasonable density is achieved for all developments, commensurate with good design, adequate amenity space and parking (bearing in mind the potential for reducing the need for car ownership by the creation of car pooling schemes and other methods) and without unreasonable impact on adjoining properties.

Residential development proposals on sites of more than 0.2 hectares (0.5 acres or 1.125 vergées) will not be permitted unless a minimum density, in accord with supplementary planning guidance, is achieved.”
Paragraph 2.15 on page 23 of the Plan indicates that “A more sustainable approach to the development and redevelopment of land requires the application and delivery of higher densities and, in particular, greater housing yields than have generally been achieved in Jersey”.

The supporting text to Policy GD3 states at paragraph 1.8:

“Density is a measure of the number of dwellings which can be accommodated on a site or in an area. The density of existing development in an area should not dictate that of new housing by stifling change or requiring replication of existing style or form. If done well, imaginative design and layout of new development at higher densities can lead to the more efficient use of land without compromising the quality of the local environment for adjoining neighbours.”
16. Policy SP7 states “All development must be of high design quality that maintains and enhances the character and appearance of the area of Jersey in which it is located”. 

17. Policy GD7 also deals with design quality. It states:

“A high quality of design that respects, conserves and contributes positively to

the diversity and distinctiveness of the landscape and the built context will be

sought in all developments”.

The policy adds:

“Where the design of proposed development does not adequately address and appropriately respond to the following criteria, it will not be permitted:
1. the scale, form, massing, orientation, siting and density of the development, and inward and outward views;

2. the relationship to existing buildings, settlement form and character, topography, landscape features and the wider landscape setting;

3. 
the degree to which design details, colours, materials and finishes reflect or complement the style and traditions of local buildings;

4. 
the use and maintenance of landscape to enhance new development and the degree to which this makes use of local features and an appropriate mix of materials and plant species suited to both the landscape and wildlife interests of the locality;

5. 
the incorporation of existing site features into the development such as boundary walls, banks and trees;

6. 
the design of safe pedestrian routes, including for those with mobility impairments, vehicle access and parking; and
7. 
the incorporation of features to design out crime and to facilitate personal safety and security, in accord with the principles of safety by design, by way of a crime impact statement if required, as set out in supplementary planning guidance.”

18. Policy H6 deals with housing development within the Built-up Area. It states: 
“Proposals for new dwellings … will be permitted within the boundary of the Built-up Area … provided that the proposal is in accordance with the required standards for housing as established and adopted … through supplementary planning guidance”. This policy is subject also to paragraph 6.129, which states “Whilst the principle of new residential development in the Built-up Area, in accord with the Spatial Strategy, is supported, proposals for new residential development will need to be assessed relative to their impact on the local environment and neighbouring uses (against Policy GD 1 'General development considerations') and in terms of their quality of design and architecture (against Policy GD 7 'Design quality')”.
19. Policy BE4 relates to the Shoreline Zone and protects public views of the foreshore and the sea and public access to the coastline and the seafront. It encourages proposals that “seek to raise the quality and standard of design of the public realm”. 
20. Policy SP5 deals with economic growth and diversification. It states:
“A high priority will be given to the maintenance and diversification of the economy and support for new and existing businesses, particularly where development can attract small footprint/high value business from elsewhere and foster innovation, in the following ways:

1.  the protection and maintenance of existing employment land and floorspace for employment-related use;

2.  the redevelopment of vacant and under-used existing employment land and floorspace for new employment uses;

3.  the provision of sufficient land and development opportunities for new and existing employment use.”
21. Policy E1 deals with the protection of employment land. It states:
“There will be a presumption against development which results in the loss of land for employment use as supported by the Strategic Policy SP 5 'Economic growth and diversification', unless;

1.  it is demonstrated that the site is inappropriate for any employment use to continue, having regard to market demand. Applications will need to be accompanied by documentary evidence that the size, configuration, access arrangements or other characteristics of the site make it unsuitable and financially unviable for any employment use and confirmation by full and proper marketing of the site on terms that reflect the lawful use and condition of the premises, or;

2.  the existing development is predominantly office or tourist accommodation, or;

3.  the overall benefit to the community of the proposal outweighs any adverse effect on employment opportunities and the range of available employment land and premises; or,

4.  the existing use is generating environmental problems such as noise, pollution, or unacceptable levels of traffic and any alternative employment use would continue to generate similar environmental problems.”
22. Policy EVE2 deals with Tourist Destination Areas. It states:
“Within the Tourist Destination Areas designated on the Proposals Map, the Minister will support:

·   environmental enhancements to the public realm;

·   proposals for al fresco activities associated with restaurants, bars, cafés and outdoor performances; and

·   improvements in accessibility for pedestrians, cyclists and public transport users and associated signage.

Proposals for new tourist accommodation and support facilities will be permitted in the Tourist Destination Areas provided that the development accords with Policy GD 1 'General development considerations'.” 

Paragraph 5.178 of the supporting text records that Havre des Pas “has lost some of its appeal to visitors by the loss of hotels and their replacement with housing”.
23. Policy WM1 indicates that the Minister “will encourage the minimisation of waste generated as part of construction activity and an increase in the recycling, re-use and recovery of resources” and that a ‘Site Waste Management Plan’ should be submitted with planning applications for larger development proposals.  
The case for the appellants

24. The appellants’ standpoint is that the development will be in conflict with numerous Island Plan policies and that when all material considerations are taken into account there is insufficient justification for approving it. The appellants state that it will amount to overdevelopment of the site and that only minor revisions have been made to the refused application P/2018/1013.
25. I have summarised in paragraphs 26 to 31 below what the appellants maintain, in particular, are the shortcomings.

26. The applicants have failed to justify the replacement of a building which is capable of being repaired or refurbished, and so the development will fail to accord with Policies GD1.1.a and SP2, as interpreted in the Therin judgment. In fact, the applicants’ design statement records that the buildings are of relatively good construction quality. The waste management plan that was approved does not contain sufficient details.
27. The development will cause unreasonable harm to the amenities of neighbouring users and so fails to accord with Policies GD1.3, GD3 and GD7. This will occur because of the proximity of the eastern elevation to the existing windows of the appellants’ hotel bedrooms. There will be an overbearing relationship resulting in a loss of outlook, daylight and sunlight for these bedrooms. 
28. The presumption against development which results in the loss of land for employment use contained in Policy E1 as supported by Policy SP5 has not been adequately considered. None of the four criteria in Policy E1 which justify a departure from this presumption have been met. The existing development has been presented as being “predominantly office or tourist accommodation”, but there is no office accommodation and the applicants’ own table shows that only the Maison Chaussey Guest House provides tourist accommodation, and that it only amounts to 38% of the overall floor space. Half of the ground floor area of the guest house should be reassigned as a restaurant, which leads to the conclusion that the existing development is 45% tourist accommodation and 55% restaurant. At the time of the application both restaurants were trading and the applicants have not demonstrated that they are no longer viable or that they have been marketed. The approved café will only be 77m² and there is no guarantee that it will be provided, particularly as it cannot be readily serviced. 
29. The development will not meet the standards published as supplementary planning guidance in relation to unit size, amenity space and car parking (SPGs 3 & 6) and so will fail to accord with Policies H6 and GD3. There is insufficient justification to override these policies and guidance, since there are no constraints here such as there would be with the conversion of an existing building. In particular:

The applicants’ design statement shows that only two units will clearly comply with the minimum space standards for living space and internal and external storage. The Director of Planning has acknowledged that a large number of the units will not comply with the standards for accommodation.

There should be 20m² of amenity space for a one-bedroom flat and 30m² for two-bedroom flats and the space should be private and useable. Each unit here will have a private balcony and access to a shared roof terrace, but there will be a substantial shortfall in the overall amenity space provided. Some of the balconies will be of poor quality - Units 1, 2 and 6 will have north-facing balconies shadowed by the building and raised above a heavily trafficked and narrow road. The beach will be no substitute.
The development’s support for alternative modes of travel will be limited; there will be a shortfall in parking provision against the one space per unit suggested by the inspector in the BOA Warehouse appeal and by the Parish of St Helier in this appeal; there will be no service infrastructure provided for the café and the proposed loading bays are not shown; the visibility splays will cross land which is not in the applicants’ ownership and therefore cannot be relied upon to deliver visibility.
30. Disproportionate weight has been attached to the claimed benefits regarding Policy EVE2. None of the transport gains will be extraordinary; the development will result in the loss of existing facilities; and the development will be harmful to the Marina Metro Hotel.
31. The site is within an area at risk from flooding due to wave overtopping, but this risk has not been assessed. Policy SP2 states that new development should be planned to minimise future vulnerability in a changing climate.
Other representations

32. National Trust Jersey have expressed the view that the height and mass of the new building will increase the tunnel effect on the main road already created by existing buildings. They state that this will affect the occupants of the small listed cottages on the other side of the main road who cannot at present open their windows or front doors because of the pollution.
33. The Parish of St Helier have expressed concern that there will be less than one parking space per unit of accommodation. They suggest a car-share scheme. They note that a lay-by area had been proposed for loading and unloading and to act as a vehicle turning circle, but that it was not identified on the plans, and that the café will have no dedicated storage space and it was unclear how it would be serviced.

34. Representations received from the public have raised concerns about the loss of the existing restaurants and bars, the effect on the character of the area, parking, traffic conditions, noise and the loss of privacy for the apartments to the west and the houses on the opposite side of the main road.
The case for the applicants

35. The applicants’ overall standpoint is as follows. They consider that the development will comply with the Island Plan as a whole. If any element of it is not compliant for whatever reason, they maintain that there is sufficient justification for the Minister to approve the development on the basis that it delivers an imaginative and high-quality design and makes the best use of land, whilst respecting and complementing the townscape character in accordance with sustainable objectives. They acknowledge that some harm may result, but do not consider that it is significant enough for the development to fail the test of unreasonableness in Policy GD1.3 or the design tests in Policy GD7. They make the specific points I have summarised in paragraphs 36 to 44 below. 
36. Planning permission has been granted for similar development nearby, notably the Carlton Apartments, located east of the public park which is to the east of the Marina Metro Hotel; this replaced the former Carlton Hotel and Cockles Restaurant. The development will comply with the strategic policies in the Plan and with the well-publicised need for housing, which is to be provided within the built-up area and in St Helier in particular. The Plan acknowledges the important principle underlying the approach to development in St Helier, that to meet the needs of the Island St Helier will have to change. Residential development is identified as the likely principal ‘driver’ of regeneration in the older established parts of the town, which have easy access to the central area and reduce the need to travel to work by car.

37. Havre des Pas is identified in the Plan as a historic character area, recognised for its “seaside exuberance”. The importance of the area as a tourism destination has changed considerably over many years and has changed even over the lifetime of the Plan, with hotels and guest houses being converted to residential use. Restaurants have ceased trading. These changes are the result of changes in the Island’s economy and the decline of the tourism industry. Policy E1 does not apply to tourism accommodation and the criteria in Policy BE4 Shoreline Zone are not engaged by the development. The development will replace the two restaurants on the site with a café and al-fresco area, which is positively supported by Policy EVE2. Employment land is not at present the predominant use because it forms less than one‑third of the gross development area, but in any case there is no policy obligation to replicate the same amount of employment land in the development. 
38. The buildings on the site do not make the best use of land. The report by ABS Consultants Limited confirms that they are reaching the end of their design life. Given the defects noted and their poor layout, it is unrealistic that they could be cost-effectively updated to present-day standards and produce high-quality modern accommodation. The buildings could not be adapted to be incorporated within a redevelopment scheme and a cost analysis of refurbishing them would be meaningless. 
39. The report explains that considerable investment would be needed to refurbish the existing buildings. The question is whether that investment would be better spent on demolishing the buildings and providing new development that meets the objectives of the Plan. The buildings are not listed and have no intrinsic heritage or architectural value. The new building will have a mass and height identical to neighbouring buildings and the arrangement of development on neighbouring sites should not result in the site being blighted. Having regard to the Therin judgment and the guidance provided by the Minister, the Plan should be considered holistically and Policy GD1.1.a should not be seen as a moratorium against the demolition and replacement of buildings.
40. Compared to P/2018/1013, the loss of inward and outward views has been addressed by moving the building further away to provide a greater distance between it and the western elevation of the Marina Metro Hotel. Seaward views and an outlook for all the affected bedroom windows will be retained. The building’s arrangement of windows and amenity spaces will include obscure glazing and screening to avoid unreasonably harmful overlooking. Privacy is not an absolute right and there is no legal entitlement to privacy in a built-up area. 
41. An analysis of sunlight and daylight has been prepared. There will not be an unreasonable loss of sunlight and daylight, although it is acknowledged that some windows in the western elevation of the hotel, and in property to the north of the site, will receive reduced sunlight. Eight bedroom windows, or 24% of the total number of bedroom windows in the hotel, will experience an increased incidence of overshadowing and reduced levels of direct sunlight at certain times of the year. This impact should be balanced against the lack of impact on the remaining 76% of the hotel bedroom windows.
42. Occupancy of the bedrooms will be for short periods of time with no permanent residence; this is a material consideration which should carry weight in the assessment of whether the impact will be harmful. Given the location of the site within the built-up area, the transient occupation of the bedrooms and the overarching principle that land within the built-up area should be reused at its highest possible reasonable density, the level of impact is not considered to be unreasonable.
43. The development will meet the standards for units of this kind and comply with the provisions of Policy GD3 regarding the density of development. The room sizes clearly meet the guidance and there are numerous examples of recent planning approvals on the same basis. Amenity provision should be relative to location and proximity to other public amenities, for example the beach. The level provided will be entirely commensurate with other recent approvals, as will be the number of parking spaces, which will be higher than in most other recent schemes in St Helier. The development will meet the tests of the Plan in respect of highway safety and opportunities to use sustainable transport modes. Highway safety measures will be introduced and the parking arrangements will be satisfactory.
44. There were no comments from the Historic Environment Team and the impact of the development upon the setting of listed buildings in the vicinity has not been raised as a concern. There will be no identified harm to the character of heritage assets. 
The case for the Growth, Housing and Environment Department

45. The Department’s case is summarised in the reasons for approval set out in paragraph 3 above. Their appeal response outlines the policy considerations and concludes, in short, that “given the presumption in favour of achieving new development within the Built-Up Areas, and particularly the Town of St Helier, the Island Plan anticipates that change, and new relationships between properties, will be unavoidable. It is considered that the approved scheme accords with the stated objective of accommodating new, high density, development within the Town of St Helier, whilst achieving a high quality of design, amenity space for each unit, suitable car and cycle parking, and without an unreasonable impact upon adjoining properties”.
46. The Department acknowledge that whether a development has an unreasonable impact on adjoining property or achieves an appropriate quality of design is a matter of judgment and that it is possible for any two parties to reach different conclusions on these matters.

47. The Department state that Policy GD1.1.a is “only part of paragraph GD1(1), which, overall, requires development to contribute towards a more sustainable form and pattern of development in accordance with policies SP1, SP2 and SP3. This development makes a more efficient use of land within the Built-Up Area, which is in accordance with these policies and policy GD3” .
48. The Department’s Transport and Operations section state that the lower parking provision is acceptable given the location of the site close to the town centre, but that facilities to walk, cycle and use the bus should be improved to make such journeys more appealing. They welcome the new 1.8m footway running across the site frontage and access and the financial contribution towards the provision of the Eastern Cycle Route and a bus shelter.
Inspector’s assessments and conclusions     

49. A wide range of matters have been raised during the course of the appeal. I have focussed on what I consider to be the determining issues.

Compliance with Policy GD1.1.a

50. Policy GD1 states that development will not be permitted unless it “contributes towards a more sustainable form and pattern of development in the Island in accord with the Island Plan strategic Policy SP 1 'Spatial strategy'; Policy SP 2 'Efficient use of resources'; and Policy SP 3 'Sequential approach to development'.” It continues by setting out several criteria in particular that are to be met, the first of which is GD1.1.a that the development “will not replace a building that is capable of being repaired or refurbished”.
51. The Royal Court considered this policy in the Therin judgment. My understanding of the judgment is as follows. It is planning policy that there should be a serious examination of the potential for re-use or adaption of an existing building before permission is given for its demolition. The question arises as to whether the balance lies in approving an application notwithstanding the pressure on resources which approving it will create, or refusing it. The policy is a light presumption against demolition – if a building is capable of repair and/or refurbishment, a proposed development which involves its demolition will not contribute to a more sustainable form and pattern of development in Jersey. The policy does not require that a building should be repaired or refurbished where it is uneconomic to do so. The different policies in the Island Plan need to be balanced and a judgment call made as to where that balance comes down. It is a matter for the Minister to determine where the balance lies in resolving whether a property is sensibly capable of being repaired and/or refurbished.

52. On 7 April 2020, the Minister wrote to Jersey Chamber of Commerce with the following advice about the Therin judgment:

“ … Policy GD1(1a) should not be seen as a moratorium against the demolition and replacement of buildings. However, robust and objective evidence will be required in order to support an application where demolition / replacement is proposed in order to evidence its likely environmental or sustainable benefits over the retention of the existing building.

Any increase in floor area / footprint of the proposed replacement building over that of the original shall be limited and should be fully justified in terms of functional need, necessary improvements to the standard of accommodation and, the design context within the landscape or built environment.”

53. The appellants’ observation that the applicants’ design statement (as revised on 10 December 2019) records that the buildings are of relatively good construction quality is correct. The statement also indicates that they lack “visual and material quality and are subdivided by an underutilised forecourt, which collectively detracts from the overall street character and quality of the coastal precinct”. 
54. The applicants have now submitted a report from ABS Consultants Ltd based on an inspection carried out on 18 September 2020. This indicates that the buildings have single-skin walls leading to problems with water ingress and condensation and poor thermal insulation; the glazing is at the end of its design life; the plumbing and electrics all need replacing; the guest house is quite narrow and to try to convert it into a residential block of flats would mean that the apartments would be particularly small; and the present use of space is inefficient with a large part of it left over for parking although it can actually only fit two cars backed up end to end. The report concludes that it would probably be more economic to demolish the buildings and to build something to fit the space better and to modern-day standards.
55. There is an obvious inconsistency between the design statement and the report as far as the construction quality of the buildings is concerned. The applicants have not resolved this issue. The report is a relatively superficial survey which reveals problems that probably exist at a large number of properties. It does not demonstrate that the buildings are not capable of being repaired or refurbished. Nor in the absence of any costings does it show that, if they were capable of being repaired or refurbished, it would be uneconomic to do so. 
56. In my view, Policy GD 1.1.a, as interpreted by the Royal Court and considered in the Minister’s advice, has not been complied with. In accordance with the judgment, the different policies in the Island Plan now need to be balanced and a judgment call made as to where that balance comes down. It is a matter for the Minister to determine where the balance lies in resolving whether a property is sensibly capable of being repaired and/or refurbished. I have returned to this matter in my overall conclusion after considering the other policies that are significant in this appeal.
Locational considerations
57. The decision to approve this development relies heavily on its location within the Built-up Area of St Helier, its proximity to the town centre and the support for residential development proposals in the Built-up Area that is contained in Policies SP1 and H6. (See above, paragraph 3 second reason, the applicants’ case at paragraph 36 and the Department’s response to the appeal at paragraph 45).
58. As the applicants have pointed out (see paragraph 37), the Havre des Pas area has changed and is continuing to change as a result of the conversion of hotels and guest houses and the closure of restaurants. (See also paragraph 22 above and the reference to paragraph 5.178 in the Plan.) The development will continue that change, since it involves the replacement of a guest house and two restaurants and bars by a large residential apartment block and a small café.
59. The appeal illustrates the tensions that exist between Policies SP1 and H6 and the Plan’s policies concerning the character and amenity of the area and the coast, the amenities of neighbouring uses, support for existing businesses and employment, tourism and regeneration. It seems clear that the development will contribute to the decline of the area as a defined Tourist Destination Area with a historic character. I noted at paragraph 8 that the Plan has identified the larger area as the subject of further study. There are wider issues here concerning the future of the Havre des Pas area that to my mind should be resolved as part of this study or in the ongoing review of the Plan, rather than in the context of a single appeal decision.
The protection of employment land 

60. Policy E1 contains a presumption against development which results in the loss of land for employment use unless any of four criteria apply (see paragraph 21 above). The applicants and the Department have not demonstrated that the first criterion applies. The appellants’ evidence shows that the second criterion does not apply (see paragraph 28 above). Compliance with the third criterion depends on an acceptance that the development will bring an overall benefit to the community, but the balancing exercise cannot be carried out because details of its effect on employment opportunities and the range of available employment land and premises have not been made available. Problems of the kind referred to in the fourth criterion have not been raised as an issue in the appeal.
61. I have concluded that the development will not comply with Policy E1.  
Accommodation standards in the development 

62. The support given by Policy H6 to proposals for new dwellings within the Built-up Area is subject to the proviso that they are “in accordance with the required standards for housing as established and adopted … through supplementary planning guidance”. The relevant guidance notes in this instance are Policy Note:3 Parking Guidelines and Policy Note:6 A Minimum Specification for New Housing Developments.
63. It is generally accepted that Policy Note:3 no longer reflects the current approach to sustainable development. Although the number of parking spaces provided for the development will be lower than the number called for by the policy note, I do not regard this as a barrier to the approval of this development in this location.

64. It has been acknowledged that not all of the units will meet the minimum floorspace standards set out in Policy Note:6. I understand that the extent of the shortfall is not critical to the overall standard of the accommodation and that other developments within similar parameters have been approved in recent times.
65. I have concluded that the development will comply with Policy H6 and therefore with the statement in the policy that it will be permitted. However, as I indicated in paragraph 18, this is not conclusive since the considerations set out in paragraph 6.129 of the Plan should be taken into account. These include the provisions of Policies GD1 and GD7. 

The effect on the Marino Metro Hotel 

66. It has been acknowledged that eight hotel bedroom windows will experience an increased incidence of overshadowing and reduced levels of direct sunlight at certain times of the year. I do not agree with the argument that this impact should be balanced against the lack of impact on the remaining hotel bedroom windows, since hotel bedrooms are by their nature occupied individually and this is not a case where alternative sources of light will be available to their occupiers. I note the argument that the occupancy of hotel bedrooms is normally for short periods of time, but Policy GD1.3 applies also to the “amenities of neighbouring uses” and therefore to the hotel as a use of land as well as to its transient occupiers.

67. I went into all the affected bedrooms on my site visit. The present outlook from their windows is open as far as the apartment block to the west of the appeal site and it affords a fairly extensive sea view to the south. There is no doubt that, as well as the acknowledged increase in overshadowing and the loss of some sunlight, the proximity of the development will seriously affect the outlook from these windows. 
68. In my opinion, the development will unreasonably harm the amenities of occupiers of these bedrooms and will also unreasonably harm the amenities of the hotel as a use of land, because it will detract from the hotel’s appeal. It will therefore be in conflict with Policy GD1.3 and also with Policy GD7 because its design “does not adequately address and appropriately respond to … the relationship to existing buildings”.  

Overall conclusion
69. My conclusions on the determining issues in this appeal all identify conflicts with the Plan’s policies apart from the favourable conclusion in principle as respects Policy H6. It is for the Minister to determine where the balance lies in resolving these issues, both in relation to the policies generally and in relation to the Therin judgment. In my opinion, the balance is significantly against the approval of the development and I have recommended accordingly.
Inspector’s recommendations
70. I recommend:

(i) that the appeal is allowed;

(ii) that the decision to grant planning permission P/2019/1076 is reversed; 
and
(iii) that planning permission is refused for development at the Caribbean Vibz Restaurant & Bar, the Maison Chaussey Guest House and the Drifters Restaurant & Bar, Havre des Pas, St Helier JE2 4UL, consisting of the demolition of all the existing buildings and the construction of 10 one-bedroom and 7 two-bedroom residential units with associated parking, garage and bicycle store, a café with alfresco seating and the alteration of the vehicular access onto Havre des Pas, for the following reasons: -
1. The evidence submitted does not show that the buildings are not capable of being repaired or refurbished and, in the absence of any costings, does not show that if they were capable of being repaired or refurbished it would be uneconomic to do so. The development will therefore be in conflict with Policy GD1.1.a of the adopted Island Plan 2011 (amended 2014) which indicates that development proposals will not be permitted where they will replace a building that is capable of being repaired or refurbished.
2. The development will result in the loss of employment land, which will be contrary to Policy E1 of the adopted Island Plan 2011 (amended 2014) since it has not been shown that any of the exceptions to the policy are applicable.
3. The development will unreasonably harm the amenities of the Marina Metro Hotel and will have an unsatisfactory relationship with the Hotel, contrary to Policies GD1.3 and GD7 of the adopted Island Plan 2011 (amended 2014).
4. Having taken into account all other material considerations and all the other relevant policies in the Island Plan, in particular Policies SP1 and H6, the Minister is not satisfied on balance that there is sufficient justification for granting planning permission for the development when it will be in conflict with Policies GD1.1.a, GD1.3, GD7 and E1.
Dated  8 December 2020
D.A.Hainsworth

Inspector
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